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Welcome to the second of the British Dental Association’s PCT BDA Contacts
newsletters. The BDA provides personal help and advice to Trevor Homewood
BDA member dentists and ensures that they keep pace with 0207563 4151
GDS and PDS rules and regulations and local contracting. We Hollie de la Fuente
aim to work constructively with PCTs to help minimise disputes 0207563 4574
and administrative problems that can arise because of the Elliott Vigar

complexity of the contracting arrangements. 020 7563 6886

End-of-second-year processes

After a difficult first year, the second year of the new contracting arrangements has gone more smoothly
with dentists and PCTs becoming more familiar with the system. Some practices have also found that,
despite working harder than ever, they have not provided as many UDAs as they have contracted for.

PCTs will be dealing with some cases of under-provision of UDAs when the final figures are available at
the end of June. Where a contractor completes between 96 to 99 per cent their contracted UDAs/UOAS, the
shortfall can only be rectified by being made up within a specified time period of not less than 60 days.

Where a practice has achieved less than 96 per cent of their UDA target, the PCT’s options are:

o To take no action because contract performance as a whole and the individual practice
circumstances are such that no action is justified

To allow carry-over to 2008/09 so that any agreed shortfall will be made up

To claw back contract value in respect of all or some of the lost UDAS/UOAS

To issue another sanction which is not financial and does not reduce contract value

In extreme cases, and where the contract allows, to terminate the contract.

Within GDS/PDS, PCTs cannot reduce contract values without the contractor’s consent (Clauses 289-291
of the standard GDS contract/Clauses 288-290 standard PDS agreement). The PCT can ask the contractor
to agree to a variation and the contractor must discuss it with the PCT, but they are not obliged to accept.
Contractors can raise disputes with the NHSLA where a PCT has acted outside of the contract terms, is
acting on inaccurate information or is otherwise in breach of contract.

Where there has been over-performance, the PCT is able to carry over UDAsS/UOAs to 2008-9. An advice
note on end-of-year processes is attached below.
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Training

The BDA provides training for dentists on NHS tendering in both large and small group formats and is
happy to do this through PCTs. The training can be an afternoon/evening lecture format or a two day
intensive practical course for a small group. For more information contact Sarah Taylor at the BDA on
s.taylor@bda.org

We can also offer training to PCTs on GDS/PDS regulations and SFE payments on a small group basis.
Training would be suitable for managers new to dentistry, but advanced workshops are also available to
consider specific issues. Contact Penny Stayte on 020 7563 4154 or email p.stayte@bda.org

GDS/PDS 2009

There is a lot of misinformation and concern among dentists about what PCTs will be able to do in April
2009. The BDA’s 2009 advice note sets out our understanding of the issues and provides advice to
members. Feedback so far is that most PCTs are taking a sensible and pragmatic approach and are talking to
their LDCs about the best way forward for their communities. .
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BDA Good Practice Scheme -Version 4 released
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The BDA Good Practice Scheme is an excellent benchmark for quality in the

ot delivery of dental care. There are now almost 900 dental practices displaying the
T exclusive scheme plaque and logo as a sign of their commitment to working to the
B 4 highest professional standards. Hot spots for membership in South Yorkshire,
Lincolnshire and Essex reflect where PCTs have been joint working with the
RS BDA to encourage local practices towards recognition with the Scheme. The

validation and assessment process gives all stakeholders added confidence in
dental services and Version 4 of the Scheme programme has been revised to
include new governance requirements as well as a selection of ‘core’ BDA advice
sheets. For more information email: goodpractice@bda.org

Orthodontic contracts

Orthodontic contracts continue to generate a lot of enquiries and disputes between dentists and PCTs. The
cases can range from contracts that are finishing because of a practice sale or retirement, to disputes that are
still ongoing from 2006. Attached is an article that has recently appeared in our newspaper, BDA News,
which set out the contractual position when an orthodontic contract ends.
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PDS contractors have the right to return to GDS

Unlike GDS contracts, PDS agreements are for a specific period and the PCT/LHB is under no legal
obligation to renew at the end of the period. The general feeling is, however, that, if the contract holder is
providing services in line with the PCT’s/LHB’s objectives and meeting targets, contracts are likely to be
extended either for a further fixed term or on a rolling basis, although the PCT/LHB may seek to renegotiate
the terms. PDS contractors also have the right (from Part 6 of the PDS Agreement Regulations 2005) to
return to the GDS if they had the PDS agreement in April 2006, on giving three months’ notice. This right is
on the same terms as the PDS agreement.

GDS Qs and As

Here are some common questions and answers regarding GDS contracts that may be of help to PCT
managers.
Cror B
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BDA commissioning workshop

The BDA held a successful commissioning workshop in April with dentists, commissioners, Department of
Health and others. Topics included integrated commissioning and new initiatives to improve the way the
contract works. To receive a copy of the report, please email Nicola Strutt at the BDA: n.strutt@bda.org

British Dental Guild Rate

The Dental Guild has now set the new rate applicable from 1% April 2008: £257 per session, or three and a
half hours.

We hope that you have found this newsletter of help. Should you have any comments or
queries, please contact Penny Stayte on 020 7563 4154, p.stayte@bda.org. We are happy to
add colleagues to the mailing list.

BDA

\_/./

British Dental Association
64 Wimpole Street
London W1G 8YS
020 7563 4563
www.bda.org
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2007-08 year-end in GDS/PDS:

England & Wales
Advice Note 95

This advice note describes the requirements of the GDS and PDS Regulations in
England and Wales regarding end of financial year processes. It also covers
guidance issued by the Department of Health in England and refers to clauses in the
standard General Dental Services Contract/ Personal Dental Services Agreement.
These clauses may have been modified by the PCT/LHB so the wording of your

contract/agreement should be checked.

General context

Primary Care Organisations (PCOs -
Primary Care Trusts (PCTs) and Local
Health Boards (LHBs) have to achieve
financial balance at the end of each
financial year. They are responsible for
their dental budgets and must meet an
overall target for dental patient charge
revenue. PCOs are therefore at financial
risk from dental arrangements and
undelivered UDAs at the end of the
financial year may result in a patient
charge shortfall. Their view is that, where
targets have not been achieved and a
contractor has been paid for work that has
not been done, that money must be repaid
to the NHS. As a result, they are
concerned to ensure that UDA targets are
met by their contractors.

Where possible, PCOs will wish to act
reasonably and maintain good working
relationships with contractors. LDCs have
a key role to play in representing the
needs of NHS dentists in their areas and
dealing with major issues.

UDA/UOA requirements

GDS contracts and PDS agreements have
a contracted number of UDAsS/UOAs that
must be provided within a financial year.
Contracts or agreements that include
sedation or domiciliary care will also
include an agreed number of courses of
treatment that has to be provided under
sedation or with domiciliary care.

The contract requirements for the second
year (2007/08) must be delivered within
courses of treatment completed on or
before 31° March 2008.

A contractor's UDA/UOA requirement is
that which is contained in their GDS
contract/PDS agreement. If this
requirement was disputed at the time of
signing in March 2006 and that dispute
has not yet been resolved, it is still the
commitment within the contract/agreement
that will be enforceable until the dispute is
resolved or a determination issued by the
NHSLA. Contractors who are still in
dispute with their PCO on contract terms
should now refer the case to the NHSLA
unless it is very close to resolution locally.

Contract totals do not include UDAs
generated by VDPs. A UDA allowance for
some activity undertaken by the practice
or one of the dentists (such as attending a
meeting) that is agreed by the PCO, must
be allowed for in the contract target and
should be confirmed in writing by the PCO.

Submission of claims

Contractors have two months to submit
forms/claims to the DPD, so have until 31
May to submit claims for courses
completed by 31* March. Any claims
received after this date will be processed
and the patient charges deducted, but no
units of dental activity will accrue to the
contract holder. Submitting all claims as
soon as possible after 31% March will give
you enough time to amend and retransmit
any rejected claims.
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In view of the problems encountered by a
large number of members last year with
lost electronically-transmitted claims, BDA
also advises that you check your practice
software very carefully to ensure that any
claims that you believe have been sent
and processed have not been returned in
error. The DSD has said that it will make
no exceptions for claims not received by
31* May.

Courses begun before 1* April but
completed afterwards will be credited to
the 2008/09 contractual total. It is
important to try to send off forms/claims for
courses of treatment finished by 31°
March as soon as possible and then check
pay statements carefully to ensure they
have been credited.

Mid-year reviews

A contractor who completed less than 30
per cent of their UDA/UOA target by the
end of September 2006 may have been
subject to a mid-year review and have
been required to comply with an action
plan or had money withheld. If a contractor
has not fulfilled an agreed action plan,
money can be withheld in accordance with
the formula contained in the GDS/PDS
regulations. If the UDA target is then met,
the money that has been withheld must
then be repaid by the PCO.

Contract variation

The PCO can seek a variation of
UDAs/UOAs and consequently contract
value and must give the reasons for the
variation. Both the contractor and the PCO
must communicate and cooperate to
discuss the variation, but the contractor is
not obliged to agree to it. There is a limited
circumstance in which the PCO can vary
the contract with 14 days’ notice, that is, if
it must do so to comply with legislation or
a direction from the Government. PCOs
cannot impose a recurrent contract
reduction for failing to meet a UDA target.
It can only claw back the contract value.
UDA/UOA underperformance

A contractor providing less than 100 per
cent of the contracted UDAs/UOAs (plus
any carried over from the previous year)
within the financial year is in breach of
contract/agreement. The PCO can then
take the actions described in the

contract/agreement, which depend on the
extent of the shortfall.

Timescales

The earliest that a PCO can take action for
breach of clause 77 (which contains the
number of UDAs to be provided) or clause
116 (which contains the number of UOAs
to be provided) will be the middle to the
end of June, unless the contractor
confirms that there are no more claims to
be made to the BSA and that all submitted
claims have been credited to their UDA
total. The deadline for PCOs to send a
final statement of performance is the end
of June.

96 to 99 per cent achieved

A shortfall of four per cent or less means
that the PCO can require the contractor to
provide the additional UDAsS/UOAs by a
specified date that is not less than 60 days
from the date that the requirement is
given. Provided the contractor agrees and
then completes the UDAsS/UOAs within the
stated timeframe, money cannot be
demanded or any other action taken. The
PCO and the contractor can however
agree to vary the 2007/2008 contract
value so that the shortfall is not made up,
but the contractor would have to pay back
the pro-rata contract value by a date
specified by the PCO.

Less than 96 per cent achieved

Provision of less than 96 per cent of the
required UDAs/UOAS is a breach of
contract/agreement for which the PCO can
apply the specified sanctions. The process
that the PCO must go through is as
follows.

The PCO can:

= Agree that the shortfall is carried over
to the next contract year on the basis
that it is completed by a certain date

= |ssue a remedial notice and possibly a
financial penalty or withholding

= Issue a breach notice and possibly a
financial penalty or withholding

= |In limited circumstances, terminate a
contract/agreement.

If the contractor then breaches the
contract again after a remedial or breach
notice has been issued, the PCO can
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= Terminate the contract/agreement or
= Issue a financial or other sanction.

If the contractor was given a remedial or
breach notice because of a missed target
at the end of 2006-07, a further missed
target and notice at the end of 2007-08
might result in contract termination. The
majority of PCTs did not issue breach
notices last year, but this might change
this year if contractors have failed to reach
the target this year as well. If this is the
case for your practice, you need to ensure
that you reach 96 per cent next year.
Contact the BDA for help and advice.

Allowing shortfalls of greater than four per
cent did occur at the end of the first year
because of the BSA problems and the fact
that the system was new for dentists.
PCOs will need to decide what the policy
is this year and if they are going to allow
any additional tolerance. It may be
possible for a PCT to agree in a one-off
case, for example serious illness of a
dentist in the last quarter of 2007-08.

Breach notices
(GDS contract clause 333/PDS agreement
clause 312)

The PCO can issue a breach notice
requiring the contractor not to repeat a
breach that is not capable of remedy. A
repeat of the breach (which will be at the
end of the next financial year), or a breach
of another term of the contract/agreement,
will allow the PCO to serve notice of
termination of the contract/agreement with
effect from a date specified in the notice.
The PCO must be satisfied that allowing
the contract/agreement to continue would
be prejudicial to the efficiency of the
services to be provided under the contract.
The contract/agreement should not be
terminated for underperformance in the
second-year alone unless the reasons
given on page 5 apply.

Remedial notices

When a breach of contract/agreement can
be remedied, a PCO will send a remedial
notice giving the timescale within which
the contractor must remedy it and the
action to be taken. A PCO might allow a
shortfall of more than four per cent of

UDAs to be made up in the following year
and in this case a remedial notice will be
issued.

Failure to undertake the remedial action
within the required timescale may result in
contract termination. The contract/
agreement can also be terminated if the
contractor:

= Repeats the breach that was the
subject of the remedial notice or

= Otherwise breaches the contract
resulting in either a remedial or breach
notice.

The PCO may serve notice terminating the
contract/agreement on a date specified in
the notice. The notice can only be served
if the PCO is satisfied that the cumulative
effect of the breaches is such that to allow
the contract/agreement to continue would
be prejudicial to the efficiency of the
services to be provided under the contract.

Disputing the notice

If the contractor does not agree with the
breach/remedial notice, a dispute may be
raised with the NHSLA/Welsh Assembly
Government. This may take place if the
contractor believes that the BSA's
UDAJ/UOA figures are inaccurate. Advice
should be obtained from the BDA and the
dispute process should be undertaken as
soon as possible after the notice is issued.

Financial penalties: clawback

Where the contractor is in breach of a
contractual obligation and is given a
breach or remedial notice, the PCO may
withhold or deduct monies that would
otherwise be payable under the
contract/agreement in respect of that
obligation. This means that money will be
clawed back in respect of the
underperformance. There is no process
laid down for repayment, so the PCO

might withhold the money from contract
payments or ask for the money in one
lump sum. If at that point the contractor
decides to terminate the contract, the
money must still be repaid, together with
any arrears that have been built up in
2008/09. At the end of year one, most
PCOs allowed payment to be made in
stages so as not to endanger the
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practice’s financial viability. It is prudent for
contractors who know they are going to
have to make repayments to put money
aside for this purpose during the financial
year or at least when it becomes clear that
a shortfall is not going to be made up.

Immediate termination by the PCO

In certain circumstances that are
described below, the PCO is able to
terminate the contract/agreement without
having to issue breach or remedial notices
and with no notice period. The procedure
that must be followed and the reasons for
termination are laid out in the GDS/PDS
Regulations and only the reasons that
relate to underperformance are described
here.

Termination by the PCO on the grounds
of patient safety and material financial
loss (GDS contract clause 328/PDS
agreement clause 308)

Notice to terminate may be served to take
effect forthwith or from a date specified in
the notice if:

= The contractor has breached the
contract/agreement and, as a result of
that breach, the safety of patients is at
serious risk if the contract/agreement
is not terminated, or

= The contractor’s financial situation is
such that the PCO considers that it is
at risk of serious financial loss.

These provisions may cover situations
where health and safety standards at the
practice are seriously deficient, or the
contractor is unable to pay back money
owed to the PCO, or fraud is being
committed. Annex A describes the
consequences of contract termination.

Contract sanctions: an alternative to
termination

(GDS contract clauses 341 — 350/PDS
agreement clauses 318 to 322)

Where the PCO believes that it is
appropriate and proportionate in the
circumstances, it can impose a contract
sanction instead of terminating a contract.

Contract sanctions will usually involve the
withholding or deduction of money, but
can include suspension of a contract
obligation for up to six months or the

ending of a reciprocal obligation under the
contract. The effect of terminating or
suspending the obligation must not be
related to or have an effect on the
provision of mandatory services. If the
PCO decides to impose a contract
sanction, it must notify the contractor of
the sanction, the date upon which it will be
imposed and provide in the notice an
explanation of the effect of the imposition
of that sanction. If the PCO seeks to
impose a sanction, advice should be taken
from the BDA. A contract sanction should
not be a reduction in contract value.

The PCO cannot impose the contract
sanction until at least 28 days after it has
served notice on the contractor, unless it is
satisfied that it is necessary to do so in
order to protect the safety of patients or
protect itself from material financial loss.

The PCO is entitled to charge the
contractor the reasonable costs of
additional administration it has incurred in
order to impose, or as a result of imposing,
the sanction.

Contract sanctions: dispute resolution
process

(GDS contract clauses 351 to 355/PDS
agreement clauses 327 to 331)

The contractor may dispute the sanction
(financial or other sanctions/contract
termination) within 28 days of the notice
being served (or longer if agreed in writing
by the PCO). The contractor must use the
NHS dispute resolution procedure
(described in BDA Advice Note GDS/PDS
dispute resolution) and notify the PCO that
it has been referred to the NHS Litigation
Authority/Welsh Assembly Government.
The PCO will then only impose the
sanction forthwith if it is satisfied that it is
necessary in order to protect the safety of
patients or protect itself from material
financial loss.

The contract/agreement will only be
terminated when the determination is
made or when the contractor withdraws
from the dispute. In most cases the
contractor would be advised to pursue the
dispute process to allow more time for
arrangements to be made in case the
contract is terminated. Even if the
contractor has invoked the dispute
resolution process, the PCO can terminate
the contract/agreement at the end of the
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original 28-day notice period before the
NHSLA/Welsh Assembly has given its
determination, if it feels that it is necessary
to do so to protect patients or protect itself
from material financial loss.

UDA/UOA overperformance

If more than one hundred percent of the
UDA/UOA contractual amount is provided,
PCOs can agree to carry over excess
UDAs to the next financial year if they
wish. This may affect patient charge
revenue performance in 2008/9 and so
this will limit the amount they are likely to
agree to carry over. The DH in England is
suggesting that 4 per cent is the practical
limit.

Reaching the UDA requirement prior to
31° March

If the contractor reaches the UDA/UOA
target prior to 31* March, the GDS
contract/PDS agreement still requires
mandatory services to be available during
normal surgery hours to patients (who are
defined as being within a course of
treatment). The DH in England issued
guidance to PCTs in 2006/07 that where a
contract total is reached:

= the contractor must provide information
to the public enquiring about dental
care about where it may be obtained
locally or when their next NHS
appointment will be available

= PCTs must performance manage
contractors so that UDAs are spread
throughout the year

= practices that have raced through their
UDAs with the intention of obtaining
additional NHS funding, should not be
given it.

Once the practice has provided
information to the public about NHS care,
private treatment may be offered if the
patient wishes to receive care at the
practice prior to 1 April (or next available
appointment in the next contract year).
Where patients are within a course of
treatment, urgent care must be provided
and their courses of treatment completed.
Practices should not close, but if there are
no patients undergoing courses of
treatment, dentists do not have to be on
the premises to provide NHS care.

Key points

= PCOs cannot take action for
underperformance until the final BSA
figures are available in June

= Contractors believing that they will be
unable to meet their UDA/UOA
requirements next year should seek a
contract variation

= PCOs cannot impose a reduction in
UDAs/contract value

= PCTs cannot reduce contract values
for 2008/09 without the agreement of
the contractor. It is arguable whether
contract value reduction would be a
lawful contract sanction

= PCOs cannot withhold money in
advance of June 2008, even if it
appears the contractor will not meet the
requirement, unless the contractor was
subject to a mid-year review.

Further information

Help and advice is available from the BDA
on all aspects of the GDS/PDS
contract/agreements and regulations.
Contact practicesupport@bda.org.
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ANNEX A

Consequences of termination
(GDS contract clauses 356 to 362/PDS
agreement clauses 332 to 338)

On termination of the contract for any
reason, the contractor shall cease
performing any work or carrying out any
obligations under the contract. That means
no NHS care can be provided under the
contract, including completion of open
courses of treatment. Under the
regulations, the contract/agreement must
make suitable provision for arrangements
on termination, including the
consequences (whether financial or
otherwise) of the contract ending. The
standard GDS contract/PDS agreement
contains clauses that most PCOs have
used. Members should check their
contracts/agreements carefully, however.
The DH in England is encouraging PCTs
to agree local policies covering post-
termination issues.

Contractors must cooperate with the PCO
to enable any outstanding matters to be
dealt with or concluded in a satisfactory
manner and to enable patients to be
transferred to another dentist, including
the provision of information. In this clause,
‘patient’ means someone undergoing a
course of treatment.

The PCO'’s obligation to make payments
ceases on the date of termination, but
contract payments are made a month in
arrears, so the contractor will receive one
more contract payment. Following
termination, the PCO shall perform a
reconciliation of the payments made and
the value of the work undertaken under
the contract/agreement (that is, the
number of UDAs delivered by the
termination date multiplied by the contract
£/UDA rate). It shall provide written details
of the reconciliation as soon as reasonably
practicable, and in any event no later than
three months after the termination of the
contract. It is important however for the
contractor to ensure that all FP17s have
been transmitted/sent to the DSD very
soon after the contract termination date.

If the contractor disputes the accuracy of
the reconciliation, they may refer the
dispute to the NHSLA/Welsh Assembly
Government within 28 days beginning on
the date on which the PCO served the

contractor with written details of the
reconciliation. The PCO/contractor shall
be bound by the determination of the
dispute.

Each party shall pay to the other any
monies due within three months of the
date on which the PCO served the
contractor with written details of the
reconciliation, or the conclusion of the
NHS dispute resolution procedure, as the
case may be.
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GDS/PDS 2009

Advice Note 93

This advice note describes the situation once the three year contract value guarantee
ends for GDS and PDS contractors on 31% March 2009. For many contractors, their
contract will continue unchanged in 09-10.

This advice note provides the facts on what PCTs/LHBs are able to do in 2009 to
ensure that members are aware of the protection offered by GDS contracts. Dentists
who are in PDS agreements providing general dentistry also have the option to return
to GDS, and the advice note provides more information.

When new NHS contractual arrangements were introduced in 2006, contract values
in GDS and PDS were protected until the end of the 2008-09 financial year. This
protection is contained in the GDS and PDS Statements of Financial Entitlements
(SFEs) in the sections dealing with contract value. Once the contract value protection
goes, contract value becomes just like any other term within a GDS contract: it can
be altered by agreement. If the PCT/LHB wants to change the contract value, then it
must renegotiate it.

PCT dental funding was protected within a PCT’'s/LHB’s overall budget until 2009. In
March 2008, the DH in England announced that this protection was being extended
until 1* April 2011. This essentially removes a reason which PCTs might have used
to attempt to reduce a contract value, that of dental budgets having to be reduced.

PDS agreements may be due to end on 31% March 2009. Ensuring that the
agreement is extended or renewed on suitable terms will be the priority for many
members.

GDS contracts so, the contractor can raise a dispute
with the NHSLA/WAG.
The facts
There has also been concern that
There is some concern among dentists PCTs/LHBs have threatened to:
with GDS contracts that they may be in
danger of termination or forced change in = Give one year’s notice of termination of
2009. Some PCTs/LHBs have also children and exempt-only contracts
misunderstood their rights under the = Give notice that in 2009 certain
contract. The position is this: practices will be required to operate
from specific premises or lose their
= GDS contracts continue indefinitely, contracts
unless the contractor has not complied = Impose new contract conditions such
with the terms to such an extent that as extended surgery hours and
warrants contract termination and the accepting patients only from particular
PCT/LHB has gone through the correct postcode areas.
process
All of these actions would breach the
The PCT/LHB can seek to renegotiate terms of the GDS contract and dentists
the contract value for 2009-10 but it would have clear grounds for dispute to
cannot impose a new value. If it does the NHSLA/WAG. Members should
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contact BDA Practice Support if they are
faced with a PCT/LHB ultimatum or
imposed condition.

Many PCTs/LHBs are taking a sensible
and pragmatic view about commissioning
dental services and not seeking to make
any changes in 2009 if:

= Contractors are performing as required

= They wish to keep stable provision and

= Not deprive residents of their local
dental services

LDCs should be able to provide
information on the PCT's/LHB'’s plans and
in most cases it should be business as
usual on 1* April 2009 as far as GDS
contracts are concerned. A number of
PCTs/LHBs also wish to support practices
to improve quality of care and are looking
at particular quality payments that will
achieve outcomes that the PCT/LHB
wants, such as evidence-based prevention
or improvements in patient experience.

Why might PCTs/LHBs want to
renegotiate contract values?

Some PCTs/LHBs however do wish to
tackle particular dental practices within
their areas or reduce the spread of
contract values. Why might the PCT/LHB
seek to renegotiate your contract value?

= You might have a much higher than
average £/UDA rate than others in the
area

= It does not believe your contract
represents value for money given
comparator practices or the oral health
needs of your patients

= You have not reached 96 per cent of
your UDA target

= It wants to harmonise £/UDA rates

= It wants funds to commission more
NHS care

= There is something else about your
practice that it is concerned about

Some of these reasons may be valid and
sustainable at dispute resolution, but some
are not. It is important that, if you are
asked to renegotiate your contract value,
you find out what the reasons are so then
you can counter them if necessary.

The contract variation process

The standard GDS contract provides that,
if the PCT/LHB wishes to vary any of the
contract terms, it must request a contract
variation in writing and give reasons. Both
parties must then discuss the proposal
and, if the Contractor agrees, the variation
can be implemented.

So if you receive a request for a contract
variation you must consider it and
respond. A meeting should be held (see
below).

If you cannot reach agreement and the
PCT/LHB tries to impose the new terms,
then you can raise a dispute with the
NHSLA in Harrogate/Welsh Assembly
Government. In advance of referring the
dispute to Harrogate/WAG, you should go
through the PCT/LHB's local dispute
resolution procedure. You will have the
chance to make your case, as will the
PCT/LHB. This will give you an opportunity
to put forward evidence to support your
case, particularly that your service is
providing value for money. The BDA will
be able to advise on the arguments.

The process for contract value
determination in England will be included
in a new GDS Statement of Financial
Entitlement produced by the Department
of Health.

The new GDS Statement of Financial
Entitlement Wales?

The new GDS SFE should be finalised in
January 2009 for implementation on 1%
April, but there will be consultation with the
BDA in autumn 2008. The Statement sets
out how GDS contract values are
calculated. The BDA will be pressing the
Department of Health to include a
requirement for the PCT to act reasonably.
The BDA will keep members informed of
developments via BDA News and the BDA

website www.bda.org.

Advice on the negotiation process appears
on page 4.
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PDS agreements

Many PDS agreements come to an end on
31 March 2009. We expect few PDS
agreements to come to an end against the
contractor’s wishes.

= PDS contractors that transferred into
the PDS in April 2006 have the right to
return to GDS

= The PCT/LHB can seek to extend the
agreement on less favourable terms,
but

= There may be no need because you
are performing and providing value for
money or

= The PCT is satisfied with its dental
services and there is no need to
change or de-stabilise

It is unlikely that you will find yourself
without a PDS agreement in 2009; but
there may be circumstances where a
PCT/LHB will attempt to renegotiate the
agreement value or UDA target.

Why might the PCT want to negotiate
agreement value/go out to tender?

= You might have a much higher than
average £/UDA rate than others in the
area

= It does not believe your agreement
represents value for money

= You have previously achieved less
than 96 per cent of your UDA target

= It wants to harmonise £/UDA rates
within PDS or between PDS and GDS

= It wants funds to commission more
NHS care

= Its legal advice is to tender, which
mean all PDS agreements end at term
and are put out to tender

The process

PDS agreements have an end date and
neither party is obliged to continue after
the end of the agreement. Some
agreements are rolling, that is they
continue on but either party can give a
predetermined period of notice, for
example three years. You should make
sure you know what your agreement
provides for: is it rolling or is there an end-
date?

If your agreement will end in March 2009,
you need to start now to enter into a

process of dialogue with the PCT/LHB to
find out its approach.

What you need to know

You need to know the PCT's/LHB’s
intentions towards your PDS agreement
and others in the location (see below).
Does it intend to:

= Extend existing PDS agreements on
the same or altered terms?

= Extend existing PDS agreements on
the same or altered terms which
provides for them to be rolling?

= Allow PDS agreements to terminate
and put all of the UDAs out for tender,
either across the PCT or in some
particular areas/locations?

= Allow PDS agreements to terminate
and commission new agreements from
particular contractors?

What to do when you know

This is for you to consider, taking into
account your practice and your patients.

= Tendering is going to be very risky
given that new entrants into the local
market will also tender. In this case
consider seriously returning to the GDS

= If you have the opportunity to enter into
a rolling PDS on the same or better
terms, consider it seriously. An
alternative is a return to the GDS with
your agreement value may be being
subject to reduction from 2009

= If your agreement is to end and not be
renewed then return to GDS, if it is
being renewed on worse terms, you
may be offered the same terms on the
GDS, but you would have the
opportunity to raise a dispute at the
NHSLA.

If it would help, talk to a BDA adviser in
the Practice Support Team.

Tendering

PCTs/LHBs now have experience of
tendering for dental services. Tendering
involves the PCT/LHB issuing an invitation
to potential contractors to tender a
particular service according to a service
specification. The PCT/LHB will make a
decision on contractors based on factors
such as ability to meet the specification,
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quality, value for money and risk to the
PCT/LHB. The process is time-consuming
and will involve shortlisted applications
making a presentation and answering
detailed questions from a panel.

The BDA can offer expert advice on dental
tendering and can provide general advice
on bids. We organise two-day tender
training workshops, where a small group
of participants put together a fictitious bid
for a real tender and present it to a panel.
For more information, contact BDA
Business Team on
businessteam@bda.org

Return to GDS - notice

Part 6 of the National Health Services
(Personal Dental Services Agreements)
Regulations 2005 gives the Contractor
(providing mandatory services) the right to
return to the GDS on giving three months’
written notice to the PCT/LHB. The right
does not extend to orthodontics or oral
surgery contracts. If the PCT/LHB refuses,
contact the BDA for help. The PCT/LHB
must give you a GDS contract that
complies with the GDS regulations with
the same annual UDA target as your PDS
agreement but the contract value is not
guaranteed. If this doesn’t happen, raise a
dispute, for further information see below.

The negotiation process

Whether you are negotiating a new PDS
agreement, a GDS contract variation or

any other contract discussion, there are

certain common issues to prepare for.

PCT meetings

If you believe that the continuation of your
agreement or its value is going to be an
issue, then seek early discussions with the
PCT/LHB Dental Lead:

= Start in good time, at the annual review
meeting

= If the PCT/LHB is not going to have an
annual review, ask for one

= If no information is forthcoming or you
have any reason to believe your
agreement or value may be at risk,
follow up and try to arrange another
meeting by October 2008

Your LDC will be a good source of advice;
it should be in regular dialogue with the

PCT/LHB. It may very well be that there is
no problem, but you need to know what is
happening, as far as possible.

If the PCT/LHB wants to re-commission
your agreement on different terms then:

= Work out your stance in advance and
get your data together (see below)
= Focus on the positive.

Understand what the PCT/LHB wants and
work out something that is “win-win” for
both sides The BDA has an advice note
Negotiation Skills that looks at negotiating
with PCTs/LHBSs, available from the BDA

website www.bda.org

Preparation for a PCT meeting

If your agreement value is threatened,
prepare for the meeting with the PCT/LHB
well in advance and try and put yourself in
the PCT's/LHB’s shoes.

Look at the following issues:

= What is the minimum £/UDA you need?

= What is your situation in comparison to
other contractors?

= Get information together on your
performance, particularly in terms of
prevention and activity. Use BSA data
collected since April 2008 on
treatments provided

= How are your associates performing in
terms of quality of work?

= Understand why your £/UDA rate is as
it is and why it represents value for
money

= What are your patterns of referral to the
community and secondary care?

= How much endodontic treatment do
you provide?

= How many new patients are you seeing
(the PCT/LHB will have these figures)?
What is their treatment need and
attendance patterns?

= How have you invested your
agreement value in the premises,
services and your staff?

Things to consider

= Could you offer some additional
services or to extend your opening
hours in return for the present
agreement value?

= Would you like to reduce your
agreement value pro-rata?
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= Can you increase your UDA total for
the same agreement value?

= Could you agree to a staged £/UDA
reduction?

= |s private practice an option?

Dispute resolution

For all of these contract problems, you can
raise a dispute under the dispute
resolution process contained in your GDS
contract or PDS agreement. The first
stage is to ask for your dispute to be
undertaken under a local resolution
procedure, which would normally involve
an independent panel from another
PCT/LHB looking at the dispute.

If local resolution is not offered or does not
reach a satisfactory outcome, then if you
are in England contact:

NHSLA

Family Health Services Appeal Unit
30 Victoria Avenue

Harrogate

HG1 5PR

Tel: 01423530280

Fax: 01423 522034
www.nhsla.com

Advice on the process is available from
BDA Practice Support. If you are in Wales
please see http://wales.gov.uk

If your agreement/contract is a non-NHS
contract/agreement, then you can dispute
a breach of contract through the courts,
but this will incur considerable expense
and, if you lose, costs may be awarded
against you. BDA advice is usually to use
the NHS dispute process.

Further information

There is a lot of help and information
available from the BDA and other sources.
Contact BDA Practice Support for advice
on all aspects of working in the GDS.
practicesupport@bda.org or call 020 7563
4574,

The following might also help:

= DH Guidance on commissioning dental
services, January 2008
http://www.dh.gov.uk/en/Publicationsan
dstatistics/Publications/PublicationsPoli
cyAndGuidance/DH_082104

DH Prevention toolkit
http://www.dh.gov.uk/en/Publicationsan
dstatistics/Publications/PublicationsPoli
cyAndGuidance/DH_ 078742

BDA GDS/PDS advice on www.bda.org
including two presentations on GDS
and PDS with accompanying briefing
notes

Primary Care Contracting website
www.pcc.nhs.uk

BDA tendering courses
t.parsons@bhbda.org

Your LDC

Your PCT/LHB website will contain
information on its oral health needs
assessment and dental commissioning
strategy (if they have been completed)
Information on social deprivation is
available via the Index of Multiple
Deprivation 2004 at
http://www.communities.gov.uk/corpora
te/
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Ending NHS orthodontic agreements

Advice Note 96

The BDA has been getting a substantial number of calls regarding NHS orthodontic
contracts in England and Wales, especially where members want to retire and need
advice on the process and how the primary care trust/local health board (PCT/LHB)

is dealing with them.

Some members have been advised that,
after termination of the contract, and
having given the required three-month
notice period, they are expected/required
to complete the ongoing orthodontic
treatment of their patients, without any
further funding, until all treatment is
completed.

Under NHS orthodontic agreements,
performers/providers are not paid on
completion of treatment, but on case starts
and case assessments. They are paid
one-twelfth of their annual contract value
one month in arrears. The contract should
be seen as a monthly maintenance
contract for providing ongoing care and
attention, including repairs to appliances
and replacements as necessary. Itis
expected that, as courses of treatment are
completed, the practitioner will take on
new patients in accordance with their
contract to meet the annual UOA
requirement.

Assuming the member has fulfilled the
annual requirements of the agreement,
that is they have continued to maintain the
ongoing courses of treatment as
necessary and completed the number of
UOAs as laid down, the PCT/LHB has no
authority either to withhold any of the
contract payments or insist that they
complete outstanding treatment.

Following the notice period it is a
matter for the PCT/LHB to arrange
completion of the outstanding
treatment.

It is apparent that many PCTs/LHBs think
that they are paying twice for the
treatment. Whilst it is true the new

provider/performer will receive contract
payments and claim UOAs, they are not
paying twice, as any funding that would
have gone to the original contractor can be
passed on to the new contractor.

Most orthodontists prefer to complete
outstanding courses of treatment and will
agree a reduced contract value to take
account of the fact that they are not
undertaking any case starts, to provide
continuity for patients. It is normally this
scenario that appears to cause some
contractual problems and we are aware
that some of our members have been
advised that the PCT/ LHB cannot pay
them a contract value as they have to
show UOAs. This, however, is not the
case.

In the Department of Health’s own
guidance, agreements can be issued to
complete outstanding cases only, with no
UOA requirement, but some PCTs/LHBs
do not understand this. It is then a matter
of negotiation between the provider and
the PCT/LHB as to the annual contract
value to be contracted for. In some cases,
the provider has been paid 70 per cent of
their contract value in the first year,
reducing to 40 per cent in the second. In
most cases, all of the outstanding
treatment would be completed within this
two-year period.

Further advice on orthodontic agreements
in England and Wales is available from:

BDA Practice Support
Trevor Homewood

Tel: 020 7563 4151

email: t.homewood@bda.org
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GDS England and Wales Qs and As

Advice Note 97

Members contact BDA Practice Support with questions about the GDS England and
Wales. Here are the answers to some common questions. Contact
practicesupport@bda.org for more information or telephone 020 7563 4151.

Q1: | am worried about 2009. Will the PCT end my GDS children-only contract?

A: Provided that you are not in breach of your contract, it will continue until you choose
to bring it to an end. The PCT cannot insist that you treat adult patients. They will be
able to seek to renegotiate your contract value, however, and, if you are not happy
with the deal, you can raise a dispute with the NHSLA. The DH will be issuing
guidance to contractors and PCTs on the issues around 2009 - see www.pcc.nhs.uk.

The message from the DH is that there should be “no surprises” and PCTs must act
reasonably. It will also not be in PCTs’ interest to disrupt valued NHS services for
children and attempts to discontinue contracts will no doubt attract the attention of
local newspapers and patient groups.

Q2: | am pregnant and going on maternity leave in two months’ time. My PCT says |
am not entitled to maternity pay but I think | am. What are the rules?

A Broadly you are entitled to GDS maternity payments if the following applies to you:

= You have been on a GDS list for two years (or one year plus one year VT) by the
fifteenth week before the baby is due

= You must also have been continuously on a dental Performers List for at least 26
weeks prior to the fifteenth week before the baby is due. It is vital that a break is
not taken during this period

= You must be working under a GDS contract or PDS agreement for the whole time
that you are in receipt of payments.

There is no minimum earnings requirement and no requirement to return to practice.
Payments are for 26 weeks and are based on your monthly pensionable earnings.

For more information, see BDA advice sheet A14 Dentists’ parental leave and pay,
available from www.bda.org.

Q3: | don’'t want to provide endodontic treatment to NHS patients. Can | just offer it
privately and explain that | am not funded to do it?

A No, as you would be in breach of your NHS contract. You will also risk complaints
and claims from patients. If the treatment required in the particular case is beyond
your skill and expertise then this should be explained and a referral made, but normal
endodontic treatment should not be beyond a general dental practitioner’s skill. If your
patient caseload is such that you have many high need patients (and this is not
compensated by a high contract value), then this is something to discuss with the
PCT. The BDA can provide ideas on how best to approach this.
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Q4.

| haven't been able to make up my NHS shortfall for last year and am going to
be four per cent behind again. What can the PCT do?

You will be able to carry over this year’s four percent, but the PCT may require you to
pay back the amount you didn’t make up from 2006-07. The PCT will also be able to
issue a breach notice and, if you don’t remedy the breach by paying back the money,
the contract can be ended. It can also be ended if you are subsequently in breach for
another reason. Depending on your circumstances, it might be worth considering
reducing your contract value slightly and perhaps paying back the 2007-08 shortfall,
rather than having to make it up this year.

Discuss the situation with the PCT to show you are taking the issue seriously. This is
particularly important because in 2008/09 many PCTs will have money to pay for
treatment of new patients and you may want to be considered for this if a reasonable
amount is going to be paid.
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